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PLATEAU LEASING COMPANY, a 
Delaware Corporation, 
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BRIEF OF PLAINTIFF/APPELLANT 
Appeal from a Judgment of the Seventh Judicial 
District Court of Carbon County, Honorable Boyd 
Bunnell, Judge 
James M. Elegante, Esq. 
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STATUTORY PROVISIONS 
Rule 2.8 
Utah Rules of Civil Procedure 
IN THE SUPREME COURT OF THE STATE OF UTAH 
ERNIE BRUNO, 
Plaintiff/Appellant, 
vs. 
PLATEAU MINING COMPANY, aka 
PLATEAU LEASING COMPNAY, a 
Delaware Corporation, 
Defendant/Respondent. 
Case No. 860153 
REPLY BRIEF OF APPELLANT 
ARGUMENT 
Appellant is seeking a reversal of the lower court's 
order granting a Motion for Summary Judgment. 
I. THE LOWER COURT ERRED IN STRIKING 
PORTIONS OF PLAINTIFF'S AFFIDAVITS. 
Appellant submits that the statements in his affidavits 
are typical answers to questions which could be posed at 
trial. For example, assume Mr. Vopal Lander was testifying 
at the trial in this case. This question could be put to 
him: 
"Q: Are you aware of any f i g h t s on company ( d e f e n -
dan t ' s ) p roper ty dur ing your employment t h e r e i n v o l v i n g 
employees of the defendant? 
A: A p p r o x i m a t e l y twen ty (20) . Ten (10) of which 
were underground." 
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As t h i s C o u r t i s w e l l a w a r e , h a v i n g r e v i e w e d numerous t r i a l 
t r a n s c r i p t s i n o t h e r c a s e s , t h i s k i n d of q u e s t i o n and 
answer a r e t y p i c a l . 
T h e r e i s n o t h i n g t o show t h e a f f i a n t s a r e w i t h o u t 
p e r s o n a l k n o w l e d g e . Responden t has p o i n t e d t o what i t c o n -
t e n d s i s i n c o n s i s t e n t s t a t e m e n t s of p l a i n t i f f . T h i s d o e s 
n o t mean h i s t e s t i m o n y s h o u l d be d i s r e g a r d e d e n t i r e l y . 
Even i f i t w e r e , t h e r e i s t h e t e s t i m o n y of t h e o t h e r 
a f f i a n t , V o p a l L a n d e r , c o n c e r n i n g R e s p o n d e n t ' s p a s t 
p r a c t i c e . Mr . L a n d e r h a s w i t n e s s e d t h e e v e n t s t h a t a r e 
i n d i c a t e d in h i s a f f i d a v i t . He can t e s t i f y , in d e t a i l , t o 
t h o s e e v e n t s and t o t h e f a c t t h a t t h e c o u r s e of a c t i o n 
c o n c e r n i n g f i g h t i n g c o n t i n u e d a f t e r A p p e l l a n t ' s s e p a r a t i o n 
t o t h e p r e s e n t t i m e . 
A p p e l l a n t i s c o n t e n d i n g t h a t t h e s u b s t a n c e of t h e 
R e s p o n d e n t ' s p o l i c y i s in d i s p u t e , t h a t t h e c o n t e n t of t h e 
p o l i c y i s a m a t e r i a l f a c t which p r e c l u d e s summary j u d g m e n t . 
I I . THE COURT ERRED IN GRANTING 
DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT. 
T h e r e s e e m s t o be many a r t i c l e s w r i t t e n r e c e n t l y 
r e g a r d i n g " w r o n g f u l t e r m i n a t i o n " s u i t s . T h e r e h a v e b e e n 
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many cases ho ld ing t h a t an employee manual may amount to a 
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West V i r g i n i a : Cook v . H e c k ' s I n c . , W.Vir . 
Sup. C r t . # 1 6 5 3 8 , d a t e d Apr. 4 , 1 9 8 6 . 
W i s c o n s i n : F e r r a r o v . K o e l s c h , 368 N.W.2d 
666 ( 1 9 8 5 ) . 
E v e n i m p l i e d p r o m i s e s h a v e b e e n u p h e l d . S e e Pugh v . 
S e e ' s C a n d i e s , I n c . 171 C a l . R p t r 9 1 7 , 116 C a l . A p p . 3 d 3 1 1 . 
Some c o u r t s h a v e d i s c u s s e d i m p l i e d c o v e n a n t s of good f a i t h . 
S e e C l e a r y v . Amer ican A i r l i n e s , I n c . 168 C a l . R p t r . 7 2 2 , 
111 Cal.App.3d 487 and G a t e s v . L i f e o f Montana I n s u r a n c e 
Company , 638 P .2d 1063 (Mon t . 1 9 8 2 ) . 
T h e s e c a s e s a l l d e a l w i t h t h e i s s u e o f w h a t a n 
e m p l o y e r ' s p o l i c y i s . " W h e t h e r a n y p a r t i c u l a r p e r s o n n e l 
manua l m o d i f i e s any p a r t i c u l a r e m p l o y m e n t - a t - w i l l r e l a t i o n -
s h i p i s a q u e s t i o n s of f a c t . " L e i k v o l d v . V a l l e y V i e w 
4 
Communi ty H o s p i t a l , 141 A r i z . 5 4 4 , 788 P .2d 170 a t pg 1 7 4 . 
The L e i k v o l d c o u r t s t a t e d t h e r e a s o n f o r t h i s d e c i s i o n a s 
f o l l o w s : " H o w e v e r , i f an e m p l o y e r d o e s c h o o s e t o i s s u e a 
p o l i c y s t a t e m e n t , i n a m a n u a l o r o t h e r w i s e , a n d , by i t s 
l a n g u a g e or by t h e e m p l o y e r ' s a c t i o n s , e n c o u r a g e s r e l i a n c e 
t h e r e o n , t h e e m p l o y e r c a n n o t be f r e e t o o n l y s e l e c t i v e l y 
a b i d e by i t . H a v i n g a n n o u n c e d a p o l i c y , t h e e m p l o y e r may 
n o t t r e a t i t a s i l l u s o r y . " L e i k v o l d v . V a l l e y View Com-
m u n i t y H o s p i t a l , s u p r a , a t pg 147. 
Even t h i s C o u r t in i t s l a t e s t d e c i s i o n , Rose v . A l l i e d 
D e v e l o p m e n t Company, 34 U.A.R. 29 a c k n o w l e d g e d t h e i m p o r -
t a n c e of d e t e r m i n i n g t h e c o n t e n t of t h e e m p l o y m e n t c o n -
t r a c t . B e f o r e we c o n c l u d e we s h o u l d r e i t e r a t e t h e f a i l u r e 
of t h e t r i a l c o u r t t o c o m p l y w i t h R u l e 2.8 U.R.C.P. Had 
t h e A p p e l l a n t b e e n p r o p e r l y s e r v e d w i t h t h e M o t i o n t o 
S t r i k e , o r g i v e n o p p o r t u n i t y by t h e c o u r t , t h e i s s u e s 
p r e s e n t e d by t h a t mot ion c o u l d h a v e been f u l l y and p r o p e r l y 
a d d r e s s e d . 
CONCLUSION 
A p p e l l a n t s u b m i t s t h a t t h e t r i a l c o u r t was p r e s e n t e d 
w i t h i s s u e s of f a c t c o n c e r n i n g t h e n a t u r e and c o n t e n t o f 
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the defendant's contract of employment. The appellant 
should be allowed to proceed to trial to present to the 
fact finder the testimony indicated by the affidavits in 
opposition to defendant's Motion for Summary Judgment. 
DATED this day of August, 1986. 
J0H/T E: SCHINDLER 
Attorney for Plaintiff/ 
Appellant 
£ 
AFFIDAVIT OF SERVICE 
STATE OF UTAH ) 
: ss. 
COUNTY OF CARBON ) 
JOHN E. SCHINDLER, being first duly sworn, says: 
That he served copies of the foregoing REPLY BRIEF OF 
APPELLANT upon Defendant/Respondent by mailing four true 
and correct copies of the Brief to Defendant/Respondent's 
attorney of record, James M. Elegante, Parsons, Behle & 
Latimer, Post Office Box 11898, Salt Lake City, Utah 
84147-0898. 
DATED this ^ day of August, 1986. 
£ iJ>4 
JPUN E. SCHINDLER 
^ 
Subscribed and sworn to before me this f y ^ W ^ day of 
June, 1986. 
NOTARY PUBLIC 
My Commission Expires: Residing at: 
Dprpmbpr 1 . 1986 Pri rp, Utah 
f^^^Vgg^^, 
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